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ENGROSSED SECOND SUBSTI TUTE SENATE BI LL 6267

AS AMENDED BY THE HOUSE
Passed Legislature - 2010 Regul ar Sessi on
State of WAshi ngton 61st Legislature 2010 Regul ar Session

By Senate Ways & Means (originally sponsored by Senators Rockefeller
and Honeyford; by request of Departnent of Ecol ogy)

READ FI RST TI ME 02/ 09/ 10.

AN ACT Relating to water right processing inprovenents; anending
RCW 90. 03. 265, 90. 14. 065, 90.44.100, and 90.44.100; addi ng new secti ons
to chapter 90.03 RCW adding new sections to chapter 90.44 RCW
creating new sections; providing an effective date; and providing an
expiration date.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. Water is an essential elenment for economc
prosperity and it generates new, famly-wage jobs and state revenues.
It is the intent of the legislature to provide both water right
applicants and the departnent of ecology with the necessary tools to
expedite the processing of water right applications depending on the
needs of the project and agency wor kl oad.

NEW__SECTI ON. Sec. 2. Sufficient resources to support the
departnent of ecology's water resource program are essential for
effective and sustai nabl e water managenent that provides certainty to
processed applications. The departnment of ecol ogy shall review current
water resource functions and fee structures, and report to the
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| egi sl ature and the governor by Septenber 1, 2010, on inprovenents to
make the programnore self- sustaining and efficient.

Sec. 3. RCW90.03.265 and 2003 ¢ 70 s 6 are each anended to read
as follows:

(1) (a) Any applicant for a new withdrawal or a change, transfer, or
amendnent of a water right pending before the departnent((y)) may
initiate a cost-reinbursenent agreenent with the departnment to provide
expedited review of the application. A cost-reinbursenent agreenent
may ((enby)) be initiated under this section if the applicant agrees to
pay for, or as part of a cooperative effort agrees to pay for, the cost
of processing his or her application and all other applications from
the sane source of supply which nust be acted upon before the
applicant's request because they were filed prior to the date of when
the applicant filed.

(b) The requirenent to pay for the cost of other applications under
(a) of this subsection_does not_ apply to_an_application for_ a_ new
appropriation that would not dimnish the water available to earlier
pendi ng_applicants_for_ new appropriations_from the sanme_ source_ of

supply.

(c) The requirenent to pay for the cost of processing other
applications under (a) of this subsection does not apply to an
application for a change, transfer, or other anmendnent that would not
dimnish the water available to earlier pending applicants for changes
or transfers fromthe sane source of supply.

(d) In determ ning whether an_application would not dimnish the
water available to earlier pending applicants, the departnent shal
consider any water inpoundnment or other water resource_ nanhagenment
mtigation techni que proposed by the applicant under RCW 90.03. 255 or
90. 44. 055.

(e) The departnent nmay_ enter into_ cost-reinbursenent agreenents
provi ded resources are available and shall use the process established
under RCW 43.21A. 690 for entering into cost-reinbursenment agreenents.
The departnent's share of work related to a_ cost-reinbursenent
application, such_as final certificate approval, nust be prioritized
within the framework of other water right processing needs and_as

det erm ned by agency rul e.

E2SSB 6267. SL p. 2
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(f) Each individual applicant is responsible for his or her own
appeal costs that may result from a water right decision nade by the
departnent under this_section. In _the event that the departnent's
approval of an application under this section is appeal ed under chapter
43.21B RCW by a third party, the applicant for_ the water right in
question nust reinburse the departnment for the cost of defending the
deci sion before the pollution control hearings board unless otherw se
agreed to by the applicant and the departnent. |f an applicant appeals
either an_approval or a denial nade by the departnent under this
section, the applicant is responsible only for its own appeal costs.

(2) I'n pursuing a cost-reinbursenent project, the departnent nust
determ ne_the source_of water proposed to be diverted or_wthdrawn
from including the boundaries of the area that delimts the source.
The departnment nust determine if any other water right permt
applications _are pending from the sane_source. A water_ source_nay
include surface water only, groundwater only, or surface and
groundwater together if the departnent finds they are hydraulically
connect ed. The departnent shall consider technical infornmation
submtted by the applicant in _neking its determnations under this
subsecti on. The departnment may recover from a_cost-rei nbursenent
applicant its own costs in_neking the sane source determ nation under
this subsection.

(3) Upon request of the applicant seeking cost-reinbursenment
processing, the departnment may elect to initiate a coordinated cost-
rei nbursenent process. To initiate this process, the departnent nust
notify inwiting all persons who have pending applications on file for
a new appropriation, change, transfer, or anendnent of a water right
fromthat water source. A water source nmay include surface water only,
groundwater only, or surface and groundwater together if the depart nent
deternmi nes that they are hydraulically connected. The notice nust be
posted on the departnent's web site and published in a newspaper of
general circulation in the area where affected properties are | ocated.
The notice nust also be made individually by way of nmail to:

(a) Informthose applicants that cost-rei nbursenent processing of
applications within the described water source is being initiated;

(b) Provide to individual applicants the criteria under which the
applications will be exam ned and det erm ned;

p. 3 E2SSB 6267. SL
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(c) Provide to individual applicants the estimted cost for having
an _application processed on a cost-rei nbursenent basis;

(d) Provide an estimate of how | ong the cost-reinbursenent process
will take before an application is approved or denied; and

(e) Provide at least sixty days for the applicants to respond in
witing regarding the applicant's decision to participate in the cost-
rei mbur senent process.

(4) The applicant initiating the cost-rei nbursenent request nust
pay for the cost of the determ nation under subsections (2) and (3) of
this section and other costs necessary for the initial phase of cost-
rei nbursenent processing. The cost for each applicant for conducting
processing_under a_coordinated_cost-rei nbursenent agreenent nust_ be
based primarily on_the proportionate quantity of water requested by
each applicant. The cost nmay be adjusted if_ it appears_that an
application will require a disproportionately greater anpunt of tine
and effort to process due toits conplexity.

(5 (a) Only the departnent nmay approve_or_deny_ a_water right
application processed under this_ section, and such a final decision
remains solely the responsibility and function of the departnent. The
departnent retains full authority to anend, refuse, or approve any work
product provided by any consultant under this section. The departnent
may recover its costs related to: (i) The review of a consultant to

ensure_that no_conflict of interest exists; (ii) the mnagenent of
consultant contracts and_cost-rei nbursenent agreenents; and (iii) the
review of work products provided by participating consultants.

(b) For any cost-reinbursenent process initiated under subsection
(1) of this section, the applicant my, after_ consulting wth_ the
departnent, select a prequalified consultant listed by the depart nent
under _subsection_ (7) of this_ section_or_ my be assigned_ such_a
prequalified consultant by the departnent.

(c) For any coordinated cost-reinbursenent process initiated under
subsection (3) of this section, the applicant may, after_ consulting
with the departnent, select a prequalified consultant listed by the
departnent under subsection (7) of this section or nmay be assigned a
prequalified consultant by the departnent.

(d) Inlieu of having one or nore of the work products perforned by
a prequalified consultant |listed under subsection (7) of this section,
the departnent may, at its discretion, recognize specific work

E2SSB 6267. SL p. 4
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conpleted by an applicant or an applicant's consultant prior to the
initiation of cost-reinbursenent processing. The departnment nay al so,
at its discretion, authorize the use of such a consultant to performa
specific_ scope_of the work that would_ otherwi se be_ assigned to
prequalified consultants |isted under subsection (7) of this section.

(e) At _any_ point_ during_the_ cost-reinbursenent process, the
departnment may request or accept technical infornation, data, and
analysis from the applicant or the applicant's consultant to support
the cost-reinbursenent process _or_ the departnment's decision_on_the
application.

(6) The departnent is_ authorized_ to_ adopt rules_or_guidance
providing_ mninum qualifications and standards_for any consultant's
subm ssion of work products under this section, including standards for
subm ssion of technical information, scientific analysis, work product
docunentation, reviewfor conflict of interest, and report presentation
that such a consultant nust neet.

(7) The departnent nust provide notice to potential consultants of
the opportunity to be considered for inclusion on the |ist of cost-
rei nbursenment consultants to whom work assignnents will be nade. The
departnent nust conpetitively select an__ appropriate nunmber of
consultants who are qualified by training and experience to investigate
and nmake recommendations on_the disposition of water right
applications. The prequalified consultant list nust be renewed_ at
| east every six years, though the departnent may add qualified cost-
rei nbursenent consultants tothe list at any tine. The departnent nust
enter a_master contract with each consultant selected and thereafter
make work assi gnnents based on availability and qualifications.

(8) The departnent nmay renobve_any consultant from the consultant
list for poor performance, nualfeasance, or excessive conplaints from
cost -rei nbursenment participants. The departnent nmy interview any
cost-rei nbursement consultant to determ ne whether the person_ is
qualified for this work, and nust spot-check the work of consultants to
ensure that the public is being conpetently served.

(9) Wen_ a_ prequalified cost-reinbursenent consultant from the
departnent's |ist described in_ subsection (7) of this section is
assigned_ or selected_ to_investigate an_ application_or _set of
applications, the consultant nust docunent its findings and recomended
disposition_ in_ the form of witten draft technical reports and

p. 5 E2SSB 6267. SL
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prelimnary draft reports of exani nation. Wthin two weeks of the

departnent receiving draft technical reports and prelimnary draft

reports of exam nation, the departnent shall provide the applicant such

docunments for review and comment prior to their completion by the

consul t ant . The departnent shall _consider such_coments_ by the

applicant prior to the departnent's issuance of a draft report of

exam nati on. The departnent may nodify the prelimnary draft reports

of exam nation subnmtted by the consultant. The departnent's deci sion

on apernt applicationis final unless it is appealed to the pollution

control hearings board under chapter 43.21B RCW

rei nbursenent process, the application remains on_ file wth_ the

departnent, retains its priority date, and may be processed under

reqgular processing, priority processing, expedited processing,
coordinated @ cost-reinbursenment = processing, _ cost-reinbursement
processing, or through conservancy board processing as authorized under
chapter 90.80 RCW

NEW SECTION. Sec. 4. A new section is added to chapter 90.03 RCW
to read as foll ows:

The water rights processing account is created in the state
treasury. All receipts fromthe fees collected under sections 5, 7,
and 12 of this act nust be deposited into the account. Money in the
account may be spent only after appropriation. Expenditures fromthe
account may only be used to support the processing of water right
applications for a new appropriation, change, transfer, or anendnent of
a water right as provided in this chapter and chapters 90.42 and 90. 44
RCWor for the exam nation, certification, and renewal of certification
of water right exam ners as provided in section 7 of this act.

NEW SECTION. Sec. 5. A new section is added to chapter 90.03 RCW
to read as foll ows:

(1) The departnment may expedite processing of applications within
the same source of water on its own volition when there is interest
from a sufficient nunber of applicants or wupon receipt of witten
requests from at | east ten percent of the applicants within the sane
source of water.

E2SSB 6267. SL p. 6
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(2) If the conditions of subsection (1) of this section have been
met and the departnent determnes that the public interest is best
served by expediting applications within a water source, the departnent
must notify in witing all persons who have pending applications on
file for a new appropri ation, change, transfer, or anmendnent of a water
right fromthat water source. A water source may include surface water
only, groundwater only, or surface and groundwater together if the
departnment determines that they are hydraulically connected. The
noti ce nmust be posted on the departnent's web site and published in a
newspaper of general circulation in the area where affected properties
are located. The notice nust also be made individually by way of mai
t o:

(a) Inform those applicants that expedited processing of
applications within the described water source i s being initiated;

(b) Provide to individual applicants the criteria under which the
applications will be exam ned and det er m ned;

(c) Provide to individual applicants the estimted cost for having
an application processed on an expedited basis;

(d) Provide an estinmate of how |l ong the expedited process wll take
before an application is approved or deni ed; and

(e) Provide at |east sixty days for the applicants to respond in
witing regarding the applicant's decision to participate in the
expedi ted processing of their applications.

(3) In addition to the application fees provided i n RCW 90. 03. 470,

the departnment nust recover the full cost of processing all the
applications fromapplicants who elect to participate within the water
source through expedited processing fees. The departnent nust

calculate an expedited processing fee based primarily on the
proportionate quantity of water requested by each applicant and may
adjust the fee if it appears that the application will require a
di sproportionately greater anmount of tinme and effort to process due to
its conplexity. Any application fees that were paid by the applicant
under RCW 90. 03.470 nust be credited against the applicant's share of
the cost of processing applications under the provisions of this
section.

(4) The expedited processing fee nust be collected by the
departnment prior to the expedited processing of an application.
Revenue collected from these fees nust be deposited into the water

p. 7 E2SSB 6267. SL
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rights processing account created in section 4 of this act. An
applicant who has stated in witing that he or she wants his or her
application processed using the expedited procedures in this section
must transmt the processing fee within sixty days of the witten
request. Failure to do so will result in the applicant not being
i ncluded in expedited processing for that water source.

(5 If an applicant elects not to participate in expedited
processing, the application remains on file with the departnent, the
applicant retains his or her priority date, and the application may be
processed through regular processing, priority processing, expedited
pr ocessi ng, coor di nat ed cost - r ei nbur senent pr ocessi ng, cost -
rei mbursenent processing, or through conservancy board processing as
aut hori zed under chapter 90.80 RCW Such an application may not be
processed through expedited processing within twelve nonths after the
departnent's issuance of decisions on participating applications at the
concl usi on of expedited processing unless the applicant agrees to pay
the full proportionate share that woul d ot herwi se have been paid during
such processing. Any proceeds collected froman applicant under this
del ayed entry into expedited processing shall be used to reinburse the
ot her applicants who participated in the previous expedited processing
of applications, provided sufficient proceeds remain to fully cover the
departnent's cost of processing the delayed entry application and the
departnment's estinmated adm nistrative costs to reinburse the previously
expedi ted applicants.

NEW SECTION. Sec. 6. A new section is added to chapter 90.03 RCW
to read as foll ows:

The departnent nust post notice on its web site and provide
addi tional electronic notice and opportunity for comment to affected
federally recognized tribal governnents concurrently when providing
notice to applicants under RCW90. 03. 265 and sections 5 and 12 of this
act .

NEW SECTION. Sec. 7. A new section is added to chapter 90.03 RCW
to read as foll ows:

(1) The departnent shall establish and maintain a list of certified
water right examners. Certified water right exam ners on the list are
eligible to perform final proof exam nations of permtted water uses

E2SSB 6267. SL p. 8
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leading to the issuance of a water right certificate under RCW
90. 03. 330. The list nust be updated annually and nust be nade
avai lable to the public through witten and el ectronic nedi a.

(2) In order to qualify, an individual must be registered in
Washi ngt on as a professional engineer, professional |and surveyor, or
regi stered hydrogeol ogi st, or an individual nust denonstrate at |east
five years of applicable experience to the departnent, or be a board
menber of a water conservancy board. Qualified individuals nmust also
pass a witten exam nation prior to being certified by the departnent.
Such an exam nation nust be adm nistered by either the departnment or an
entity formally approved by the departnent. Each certified water right
exam ner mnust denonstrate know edge and conpetency regardi ng:

(a) Water lawin the state of Washi ngton;

(b) Measurenent of the flow of water through open channels and
encl osed pi pes;

(c) Water use and water |evel reporting;

(d) Estimation of the capacity of reservoirs and ponds;

(e) Irrigation crop water requirenents;

(f) Aerial photo interpretation;

(g) Legal descriptions of |and parcels;

(h) Location of land and water infrastructure through the use of
maps and gl obal positi oning;

(1) Proper construction and sealing of well bores; and

(j) Oher topics related to the preparation and certification of
water rights in Washi ngton state.

(3) Except as provided in subsection (9) of this section, upon
conpletion of a water appropriation and putting water to beneficial
use, in order to receive a final water right certificate, the permt
hol der nust secure the services of a certified water right exam ner who
has been tested and certified by the departnent. The exam ner shal
carry out a final exam nation of the project to verify its conpletion
and to determ ne and docunent for the permt holder and the departnent
t he anmount of water that has been appropriated for beneficial use, the
| ocation of diversion or wthdrawal and conveyance facilities, and the
actual place of use. The exam ner shall take neasurenents or nmake
estimates of the maxi num di version or withdrawal, the capacity of water
storage facilities, the acreage irrigated, the type and nunber of
resi dences served, the type and nunber of stock watered, and other

p. 9 E2SSB 6267. SL
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information relevant to making a final determ nation of the anount of
wat er beneficially used. The exam ner shall take photographs of the
facilities to docunment the use or uses of water and the photographs
must be submtted with the examner's report to the departnment. The
departnent shall specify the format and required content of the reports
and may provide a formfor that purpose.

(4) The departnent nay suspend or revoke a certification based on
poor performance, malfeasance, failure to acquire continuing education
credits, or excessive conplaints from the exam ner's custoners. The
departnment may require the retesting of an exam ner. The depart nent
may i nterview any exam ner to determ ne whether the personis qualified
for this work. The departnent shall spot-check the work of exam ners
to ensure that the public is being conpetently served. Any person
aggrieved by an order of the departnent including the granting, denial,
revocation, or suspension of a certificate issued by the departnent
under this chapter nmay appeal pursuant to chapter 43.21B RCW

(5) The decision regarding whether to issue a final water right
certificate is solely the responsibility and function of the
depart nent.

(6) The departnment shall make its final decision under RCW
90.03.330 within sixty days of the date of receipt of the proof of
exam nation fromthe certified water right exam ner, unless otherw se
requested by the applicant or returned for correction by the
departnment. The departnent may return an initial proof of exam nation
for correction within thirty days of the departnment's receipt of such
initial proof froma certified water right exam ner. Such proof nust
be returned to both the certified water right examner and the
applicant. Wthin thirty days of the departnent's receipt of such
returned proof fromthe certified water right exam ner, the departnent
shall make its final decision under RCW 90.03.330, unless otherw se
requested by the applicant.

(7) Each certified water right exam ner nust conplete eight hours
annually of qualifying continuing education in the water resources
field. The departnment shall determne and specify the qualifying
continuing education and shall informexam ners of the opportunities.
The departnent shall track whether examners are current in their
continui ng education and may suspend the certification of an exam ner
who has not conplied with the continuing education requirenent.

E2SSB 6267. SL p. 10
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(8) Each certified water right exam ner nust be bonded for at | east
fifty thousand dol |l ars.

(9) The departnment nay wai ve the requirenent to secure the services
of a certified water right examner in situations in which the
departnment has already conducted a final proof of exam nation or finds
it unnecessary for purposes of issuing a certificate of water right.

(10) The departnent shall establish and collect fees for the
exam nation, certification, and renewal of certification of water right
exam ners. Revenue collected from these fees nust be deposited into
the water rights processing account created in section 4 of this act.
Pursuant to RCW 43.135. 055, the departnent is authorized to set fees
for exam nation, certification, and renewal of certification for water
ri ght exam ners.

(11) The departnment may adopt rules appropriate to carry out the
pur poses of this section.

Sec. 8. RCW90.14.065 and 1987 ¢ 93 s 1 are each anended to read
as follows:

(1) (a) Any person or entity, or successor to such person or entity,
having a statenent of claim on file with the water rights clains
registry ((en-Apr+—26—2398%-)) may submt to the departnent of ecol ogy
for filing(()) an amendnent to such a statenent of claim if the
subm tted anmendnent i s based on

(()) () An error in estimtion of the quantity of the
applicant's water claim prescribed in RCW 90.14.051 if the applicant
provi des reasons for the failure to claimsuch right in the origina
claim

(()) (ii) A change in circunstances not foreseeable at the tine
the original claimwas filed, if such change in circunstances rel ates
only to the manner of transportation or diversion of the water and not
to the use or quantity of such water; or

((3))) (ii) The anendnent is mnisterial in nature.

(b) The departnent shall accept any such subm ssion and file the
same in the registry unless the departnent by witten determ nation
concludes that the requirenents of (a)(i), (i), or_ (iii) of this
subsection ((H—2+—e+—3)—oft—this—seetion)) have not been
satisfied.

p. 11 E2SSB 6267. SL
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(2) In addition to subsection (1) of this section, a surface water
right claim nmay be changed or_ transferred in_the sane manner _as_a
permt or certificate under RCW90.03.380, and a water right claimfor
groundwater may be_ changed_or transferred as_provided_ under RCW
90. 03. 380 and 90. 44. 100.

(3) Any person aggrieved by a determ nation of the departnent my
obtain a review thereof by filing a petition for review with the
pol lution control hearings board within thirty days of the date of the
determ nation by the departnent. The provisions of RCW 90. 14. 081 shal |
apply to any anendnent filed or approved under this section.

*Sec. 9. RCW90.44.100 and 2009 c 183 s 16 are each anended to read
as follows:

(1) After an application to, and upon the issuance by the
departnment of an anmendnent to the appropriate permit or certificate of
groundwater right, the holder of a valid right to withdraw public
groundwaters may, wthout losing the holder's priority of right,
construct wells or other neans of wthdrawal at a new location in
substitution for or in addition to those at the original |ocation, or
t he hol der may change the manner or the place of use of the water.

(2) An anendnent to construct replacenent or a new additional well
or wells at a location outside of the |location of the original well or
wells or to change the manner or place of use of the water shall be
i ssued only after publication of notice of the application and findi ngs
as prescribed in the case of an original application. Such anendnment
shal |l be issued by the departnent only on the conditions that: (a) The
additional or replacenment well or wells shall tap the sanme body of
public groundwater as the original well or wells; (b)) where a
replacenent well or wells is approved, the use of the original well or
wells shall be discontinued and the original well or wells shall be
properly deconm ssioned as required under chapter 18.104 RCW (c) where
an additional well or wells is constructed, the original well or wells
may continue to be used, but the conbined total withdrawal from the
original and additional well or wells shall not enlarge the right
conveyed by the original permt or certificate; and (d) other existing
rights shall not be inpaired. The departnent may specify an approved
manner of construction and shall require a show ng of conpliance with
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the terns of the amendnent, as provided in RCW90.44.080 in the case of
an original permt.

(3) The construction of a replacenent or new additional well or
wells at the location of the original well or wells shall be allowed
W t hout application to the departnent for an anendnent. However, the

followm ng apply to such a replacenent or new additional well: (a) The
well shall tap the sane body of public groundwater as the original well
or wells; (b) if a replacenent well is constructed, the use of the

original well or wells shall be discontinued and the original well or
wel |l s shall be properly decomm ssioned as required under chapter 18.104
RCW (c) if a newadditional well is constructed, the original well or
wells may continue to be used, but the conbined total w thdrawal from
the original and additional well or wells shall not enlarge the right
conveyed by the original water use permt or certificate; (d) the
construction and use of the well shall not interfere with or inpair
water rights with an earlier date of priority than the water right or
rights for the original well or wells; (e) the replacenent or
additional well shall be located no closer than the original well to a
well it mght interfere with; (f) the departnent may specify an
approved manner of construction of the well; and (g) the departnent
shall require a showng of conpliance with the conditions of this
subsection (3).

(4) As used in this section, the "location of the original well or
wel I s" of a water right permt or certificate is the area described as
the point of withdrawal in the original public notice published for the
application for the water right for the well. The location_of the
original well or wells of awater right claimfiled under chapter 90.14
RCWis the area located within a one-quarter mle radius of the current
well or wells.

(5) The devel opnent and use of a small irrigation inpoundnent, as
defined in RCW90. 03. 370(8), does not constitute a change or anendnent
for the purposes of this section. The exenption expressly provided by
this subsection shall not be construed as requiring an anendnent of any
existing water right to enable the holder of the right to store water
governed by the right.

(6) This section does not apply to a water right involved in an
approved | ocal water plan created under RCW 90. 92. 090 or a banked wat er
ri ght under RCW90. 92. 070.

*Sec. 9 was vetoed. See nessage at end of chapter.
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©O© 00 N O Ol WDN P

W W W W W W WwwwMNDNDNMDNDNMNMNDNMDDMNMNDNMNMNMNMDNEPRPPRPEPRPRPRPPRPERPRPRERPPRPRE
0O N Ol A WNPEFP O OOOWwNO O P WNEOOWOOWwWNOO OPMwDNDE,Oo

*Sec. 10. RCW90.44.100 and 2003 ¢ 329 s 3 are each anended to read
as follows:

(1) After an application to, and upon the issuance by the
departnment of an anendnent to the appropriate permit or certificate of
groundwater right, the holder of a valid right to withdraw public
groundwaters may, wthout losing the holder's priority of right,
construct wells or other neans of wthdrawal at a new location in
substitution for or in addition to those at the original |ocation, or
t he hol der may change the manner or the place of use of the water.

(2) An anendnent to construct replacenent or a new additional well
or wells at a location outside of the |location of the original well or
wells or to change the manner or place of use of the water shall be
i ssued only after publication of notice of the application and findi ngs
as prescribed in the case of an original application. Such anendnment
shal |l be issued by the departnent only on the conditions that: (a) The
additional or replacenment well or wells shall tap the sanme body of
public groundwater as the original well or wells; (b)) where a
replacenent well or wells is approved, the use of the original well or
wells shall be discontinued and the original well or wells shall be
properly deconm ssioned as required under chapter 18.104 RCW (c) where
an additional well or wells is constructed, the original well or wells
may continue to be used, but the conbined total withdrawal from the
original and additional well or wells shall not enlarge the right
conveyed by the original permt or certificate; and (d) other existing
rights shall not be inpaired. The departnent may specify an approved
manner of construction and shall require a show ng of conpliance with
the terns of the anmendnent, as provided in RCW90.44.080 in the case of
an original permt.

(3) The construction of a replacenent or new additional well or
wells at the location of the original well or wells shall be allowed
W t hout application to the departnent for an anendnent. However, the

follow ng apply to such a replacenent or new additional well: (a) The
well shall tap the sanme body of public groundwater as the original well
or wells; (b) if a replacenent well is constructed, the use of the

original well or wells shall be discontinued and the original well or
wel | s shall be properly decomm ssioned as required under chapter 18.104
RCW (c) if a newadditional well is constructed, the original well or
wells may continue to be used, but the conbined total w thdrawal from

E2SSB 6267. SL p. 14
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the original and additional well or wells shall not enlarge the right
conveyed by the original water use permt or certificate; (d) the
construction and use of the well shall not interfere with or inpair
water rights with an earlier date of priority than the water right or
rights for the original well or wells; (e) the replacenent or
additional well shall be located no closer than the original well to a
well it mght interfere with; (f) the departnent may specify an
approved manner of construction of the well; and (g) the departnent
shall require a showing of conpliance with the conditions of this
subsection (3).

(4) As used in this section, the "location of the original well or
wel I s" of a water right permt or certificate is the area described as
the point of withdrawal in the original public notice published for the
application for the water right for the well. The location_of the
original well or wells of a water right claimfiled under chapter 90.14
RCWis the area located within a one-quarter mle radius of the current
well or wells.

(5) The devel opnent and use of a small irrigation inpoundnent, as
defined in RCW90. 03. 370(8), does not constitute a change or anendnent
for the purposes of this section. The exenption expressly provided by
this subsection shall not be construed as requiring an anendnent of any
existing water right to enable the holder of the right to store water
governed by the right.

*Sec. 10 was vetoed. See nessage at end of chapter.

NEW SECTION. Sec. 11. A newsection is added to chapter 90.44 RCW
to read as foll ows:

Applications to appropriate groundwater under a cost-rei nbursenent
agreenment must be processed in accordance with RCW 90. 03. 265 when an
appl i cant requests the assignnment of a cost-reinbursenment consultant as
provided in RCW43. 21A. 690.

NEW SECTION. Sec. 12. A new section is added to chapter 90.44 RCW
to read as foll ows:

(1) The departnent nay expedite processing of applications within
the same source of water on its own volition when there is interest
from a sufficient nunber of applicants or upon receipt of witten
requests from at | east ten percent of the applicants within the sane
source of water

p. 15 E2SSB 6267. SL
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(2) If the conditions of subsection (1) of this section have been
met and the departnent determnes that the public interest is best
served by expediting applications within a water source, the departnent
must notify in witing all persons who have pending applications on
file for a new appropri ation, change, transfer, or anmendnent of a water
right fromthat water source. A water source may include surface water
only, groundwater only, or surface and groundwater together if the
departnment determines that they are hydraulically connected. The
noti ce nmust be posted on the departnent's web site and published in a
newspaper of general circulation in the area where affected properties
are located. The notice nust also be made individually by way of mai
t o:

(a) Inform those applicants that expedited processing of
applications within the described water source i s being initiated;

(b) Provide to individual applicants the criteria under which the
applications will be exam ned and det er m ned;

(c) Provide to individual applicants the estimted cost for having
an application processed on an expedited basis;

(d) Provide an estinmate of how |l ong the expedited process wll take
before an application is approved or deni ed; and

(e) Provide at |east sixty days for the applicants to respond in
witing regarding the applicant's decision to participate in expedited
processi ng of their applications.

(3) In addition to the application fees provided i n RCW 90. 03. 470,

the departnment nust recover the full cost of processing all the
applications fromapplicants who elect to participate within the water
source through expedited processing fees. The departnent nust

calculate an expedited processing fee based primarily on the
proportionate quantity of water requested by each applicant and may
adjust the fee if it appears that an application wll require a
di sproportionately greater anmount of tinme and effort to process due to
its conplexity. Any application fees that were paid by the applicant
under RCW 90. 03.470 nust be credited against the applicant's share of
the cost of processing applications under the provisions of this
section.

(4) The expedited processing fee nmust be collected by the
departnment prior to the expedited processing of an application.
Revenue collected from these fees nust be deposited into the water

E2SSB 6267. SL p. 16
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rights processing account created in section 4 of this act. An
applicant who has stated in witing that he or she wants his or her
application processed using the expedited procedures in this section
must transmt the processing fee within sixty days of the witten
request. Failure to do so will result in the applicant not being
i ncluded in expedited processing for that water source.

(5 If an applicant elects not to participate in expedited
processing, the application remains on file with the departnent, the
applicant retains his or her priority date, and the application may be
processed through regular processing, priority processing, expedited
pr ocessi ng, coor di nat ed cost - r ei nbur senent pr ocessi ng, cost -
rei mbursenent processing, or through conservancy board processing as
aut hori zed under chapter 90.80 RCW Such an application may not be
processed through expedited processing within twelve nonths after the
departnent's issuance of decisions on participating applications at the
concl usi on of expedited processing unless the applicant agrees to pay
the full proportionate share that woul d ot herwi se have been paid during
such processing. Any proceeds collected froman applicant under this
del ayed entry into expedited processing shall be used to reinburse the
ot her applicants who participated in the previous expedited processing
of applications, provided sufficient proceeds remain to fully cover the
departnent's cost of processing the delayed entry application and the
departnment's estinmated adm nistrative costs to reinburse the previously
expedi ted applicants.

NEW SECTION. Sec. 13. A newsection is added to chapter 90.03 RCW
to read as foll ows:

Nothing in this act affects or dimnishes the processing of water
ri ght applications under any other existing authority, including but
not limted to existing authority for the priority processing of
applications by the departnent.

*NEW SECTION. Sec. 14. Section 9 of this act expires June 30,
2019.

*Sec. 14 was vetoed. See nessage at end of chapter.

* NEW SECTI ON. Sec. 15. Section 10 of this act takes effect June
30, 2019.

*Sec. 15 was vetoed. See nessage at end of chapter.

p. 17 E2SSB 6267. SL
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NEW_ SECTION. Sec. 16. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other

persons or circunstances is not affected.

Passed by the Senate March 11, 2010.

Passed by the House March 11, 2010.

Approved by the Governor April 1, 2010, with the exception of
certain itens that were vetoed.

Filed in Ofice of Secretary of State April 2, 2010.

Note: Governor's explanation of partial veto is as follows:

"I amreturning herewith, w thout ny approval as to Sections 9, 10, 14
and 15, Engrossed Second Substitute Senate Bill 6267 entitl ed:

"AN ACT Rel ating to water right processing inprovenents."

This bill provides applicants and the Departnent of Ecology with tools
that can be used, when appropriate, to expedite the processing of
wat er right applications.

Sections 9 and 10 define the original location of a well associated
with a water right claimas the area located wwthin a one-quarter mle
radius of the current well or wells. The original |ocation of a well
is used to determ ne when a replacenent well requires a formal change
to the water right.

The specific definitions in Sections 9 and 10 would reduce the
Departnent of Ecology's flexibility and inpair its current discretion
to decide when a replacenent well warrants formal review and approval .
Such flexibility and discretion is needed when the inpacts of a
replacenent well wll depend on the circunstances. Sections 14 and 15
provide expiration and effective dates for Sections 9 and 10,
respectively.

For these reasons, | have vetoed Sections 9, 10, 14 and 15 of
Engrossed Second Substitute Senate Bill 6267.

Wth the exception of Sections 9, 10, 14 and 15, Engrossed Second
Substitute Senate Bill 6267 is approved.”

E2SSB 6267. SL p. 18



	Section 1.
	Section 2.
	Section 3.
	Section 4.
	Section 5.
	Section 6.
	Section 7.
	Section 8.
	Section 9 (vetoed).
	Section 10 (vetoed).
	Section 11.
	Section 12.
	Section 13.
	Section 14 (vetoed).
	Section 15 (vetoed).
	Section 16.
	Governor's partial veto message

